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organization’s risk management program 
and any of its surveillance programs includ-
ing financial surveillance and continuing eli-
gibility of its members/participants; 

b. How accurate information is expected to 
be obtained and the mechanisms or proce-
dures which would make timely use and ap-
plication of all information; and 

c. The types of information expected to be 
shared and how that information would be 
shared. 

Core Principle N: ANTITRUST CONSIDER-
ATIONS—Unless appropriate to achieve the 
purposes of this Act, the derivatives clearing or-
ganization shall avoid (i) adopting any rule or 
taking any action that results in any unreason-
able restraint of trade; or (ii) imposing any ma-
terial anticompetitive burden on trading on the 
contract market. 

Pursuant to section 5b(c)(3) of the Act, a 
registered derivatives clearing organization 
or an entity seeking registration as a deriva-
tives clearing organization may request that 
the Commission issue an order concerning 
whether a rule or practice of the organiza-
tion is the least anticompetitive means of 
achieving the objectives, purposes, and poli-
cies of the Act. The Commission intends to 
apply section 15(b) of the Act to its consider-
ation of issues under this core principle in a 
manner consistent with that previously ap-
plied to contract markets. 

PART 40—PROVISIONS COMMON 
TO REGISTERED ENTITIES 

Sec. 
40.1 Definitions. 
40.2 Listing and accepting products for 

trading or clearing by certification. 
40.3 Voluntary submission of new products 

for Commission review and approval. 
40.4 Amendments to terms or conditions of 

enumerated agricultural contracts. 
40.5 Voluntary submission of rules for Com-

mission review and approval. 
40.6 Self-certification of rules. 
40.7 Delegations. 
40.8 Availability of public information. 
APPENDIX A TO PART 40—GUIDELINE NO. 1 
APPENDIX B TO PART 40—SCHEDULE OF FEES 
APPENDIX C TO PART 40 [RESERVED] 
APPENDIX D TO PART 40—SUBMISSION COVER 

SHEET AND INSTRUCTIONS 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6c, 7, 7a, 8 
and 12a, as amended by Title XIII of the 
Food, Conservation and Energy Act of 2008, 
Public Law No. 110–246, 122 Stat. 1624 (June 
18, 2008). 

SOURCE: 66 FR 42283, Aug. 10, 2001, unless 
otherwise noted. 

§ 40.1 Definitions. 
As used in this part: 

(a) Business day means the intraday 
period of time starting at the business 
hour of 8:15 a.m. and ending at the 
business hour of 4:45 p.m.; business hour 
means any hour between 8:15 a.m. and 
4:45 p.m., Eastern Standard Time or 
Eastern Daylight Savings Time, which-
ever is currently in effect in Wash-
ington, DC, on all days except Satur-
days, Sundays and federal holidays in 
Washington, DC. 

(b) Dormant contract or dormant prod-
uct means: 

(1) Any agreement, contract, trans-
action, or instrument, or any com-
modity futures or option contract with 
respect to all future or option expiries 
that has no open interest and in which 
no trading has occurred for a period of 
twelve complete calendar months fol-
lowing a certification with, or approval 
by, the Commission; provided, however, 
that no contract or instrument under 
this paragraph (b)(1) initially and 
originally certified with, or approved 
by, the Commission within the pre-
ceding 36 complete calendar months 
shall be considered to be dormant; or 

(2) Any commodity futures or option 
contract or other agreement, contract, 
transaction or instrument of a dor-
mant designated contract market, de-
rivatives transaction execution facility 
or derivatives clearing organization; or 

(3) Any commodity futures or option 
contract or other agreement, contract, 
transaction or instrument not other-
wise dormant that a designated con-
tract market, derivatives transaction 
execution facility or derivatives clear-
ing organization self-declares through 
certification to be dormant. 

(c) Dormant designated contract market 
means any designated contract market 
on which no trading has occurred for a 
period of twelve complete calendar 
months; provided, however, no des-
ignated contract market shall be con-
sidered to be dormant if its initial and 
original Commission order of designa-
tion was issued within the preceding 36 
complete calendar months. 

(d) Dormant derivatives clearing organi-
zation means any derivatives clearing 
organization registered pursuant to 
Section 5b of the Act that has not ac-
cepted for clearing any agreement, 
contract or transaction that is re-
quired or permitted to be cleared by a 
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derivatives clearing organization under 
Sections 5b(a) and 5b(b) of the Act, re-
spectively, for a period of twelve com-
plete calendar months; provided, how-
ever, no derivatives clearing organiza-
tion shall be considered to be dormant 
if its initial and original Commission 
order of registration was issued within 
the preceding 36 complete calendar 
months. 

(e) Dormant derivatives transaction exe-
cution facility means any derivatives 
transaction execution facility on which 
no trading has occurred for a period of 
twelve complete calendar months; pro-
vided, however, no derivatives trans-
action execution facility shall be con-
sidered to be dormant if its initial and 
original Commission order of designa-
tion was issued within the preceding 36 
complete calendar months. 

(f) Dormant rule means: 
(1) Any registered entity rule which 

remains unimplemented for twelve 
complete calendar months following a 
certification with, or an approval by, 
the Commission; or 

(2) Any rule or rule amendment of a 
dormant designated contract market, 
derivatives transaction execution facil-
ity or derivatives clearing organiza-
tion. 

(g) Emergency means any occurrence 
or circumstance that, in the opinion of 
the governing board of a registered en-
tity, or a person or persons duly au-
thorized to issue such an opinion on be-
half of the governing board of a reg-
istered entity under circumstances and 
pursuant to procedures that are speci-
fied by rule, requires immediate action 
and threatens or may threaten such 
things as the fair and orderly trading 
in, or the liquidation of or delivery 
pursuant to, any agreements, contracts 
or transactions, including: 

(1) Any manipulative or attempted 
manipulative activity; 

(2) Any actual, attempted, or threat-
ened corner, squeeze, congestion, or 
undue concentration of positions; 

(3) Any circumstances which may 
materially affect the performance of 
agreements, contracts or transactions, 
including failure of the payment sys-
tem or the bankruptcy or insolvency of 
any participant; 

(4) Any action taken by any govern-
mental body, or any other registered 

entity, board of trade, market or facil-
ity which may have a direct impact on 
trading; and 

(5) Any other circumstance which 
may have a severe, adverse effect upon 
the functioning of a registered entity. 

(h) Rule means any constitutional 
provision, article of incorporation, 
bylaw, rule, regulation, resolution, in-
terpretation, stated policy, term and 
condition, trading protocol, agreement 
or instrument corresponding thereto, 
in whatever form adopted, and any 
amendment or addition thereto or re-
peal thereof, made or issued by a reg-
istered entity or by the governing 
board thereof or any committee there-
of, except those provisions relating to 
the setting of levels of margin for com-
modities other than those subject to 
the provisions of Section 2(a)(1)(C)(v) of 
the Act and security futures as defined 
in Section 1a(31) of the Act. 

(i) Terms and conditions mean any def-
inition of the trading unit or the spe-
cific commodity underlying a contract 
for the future delivery of a commodity 
or commodity option contract, speci-
fication of cash settlement or delivery 
standards and procedures, and estab-
lishment of buyers’ and sellers’ rights 
and obligations under the contract. 
Terms and conditions include provi-
sions relating to the following: 

(1) Quality and other standards that 
define the commodity or instrument 
underlying the contract; 

(2) Quantity standards or other provi-
sions related to contract size; 

(3) Any applicable premiums or dis-
counts for delivery of nonpar products; 

(4) Trading hours, trading months 
and the listing of contracts; 

(5) The pricing basis and minimum 
price fluctuations; 

(6) Any price limits, trading halts, or 
circuit breaker provisions, and proce-
dures for the establishment of daily 
settlement prices; 

(7) Position limits, position account-
ability standards, and position report-
ing requirements; 

(8) Delivery points and locational 
price differentials; 
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(9) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process, alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form; 

(10) If cash settled; all provisions re-
lated to the definition, composition, 
calculation and revision of the cash 
settlement price or index; and 

(11) Payment or collection of com-
modity option premiums or margins. 

[71 FR 1967, Jan. 12, 2006, as amended at 73 
FR 8604, Feb. 14, 2008; 74 FR 12202, Mar. 23, 
2009] 

§ 40.2 Listing and accepting products 
for trading or clearing by certifi-
cation. 

(a) Unless permitted otherwise by 
§ 37.7 of this chapter, a designated con-
tract market or a registered deriva-
tives transaction execution facility 
must comply with the submission re-
quirements of this section prior to list-
ing a product for trading that has not 
been approved under § 40.3 of this chap-
ter or that remains dormant subse-
quent to being submitted under this 
section or approved under § 40.3 of this 
chapter. A registered derivatives clear-
ing organization must comply with the 
submission requirements of this sec-
tion prior to accepting for clearing a 
product that is not traded on a des-
ignated contract market, derivatives 
transaction execution facility or de-
rivatives clearing organization and has 
not been approved for clearing under 
§ 40.5 of this chapter or that remains 
dormant subsequent to being sub-
mitted under this section or approved 
under § 40.5 of this chapter. A submis-
sion shall comply with the following 
conditions: 

(1) The designated contract market 
or derivatives transaction execution 
facility has filed its submission elec-
tronically in a format specified by the 
Secretary of the Commission with the 
Secretary of the Commission at 
submissions@cftc.gov, the relevant 
branch chief at the regional office hav-
ing local jurisdiction over the reg-
istered entity, and, for filings sub-
mitted by a designated contract mar-
ket or registered derivatives trans-
action execution facility, the Division 

of Market Oversight at 
DMOSubmissions@cftc.gov; 

(2) The Commission has received the 
submission at its headquarters by the 
open of business on the business day 
preceding the product’s listing or ac-
ceptance for clearing; and 

(3) The submission includes: 
(i) A copy of the submission cover 

sheet in accordance with the instruc-
tions in appendix D to this part; 

(ii) A copy of the product’s rules, in-
cluding all rules related to its terms 
and conditions, or the rules estab-
lishing the terms and conditions of the 
listed product that make it acceptable 
for clearing; 

(iii) The intended listing date; and 
(iv) A certification by the designated 

contract market or derivatives trans-
action execution facility that the prod-
uct to be listed complies with the Act 
and regulations thereunder. 

(v) A request for confidential treat-
ment as permitted under the proce-
dures of 40.8. 

(b) A registered entity shall provide, 
if requested by Commission staff, addi-
tional evidence, information or data 
relating to whether any contract 
meets, initially or on a continuing 
basis, any of the requirements of the 
Act or Commission rules or policies 
thereunder which may be beneficial to 
the Commission in conducting a due 
diligence assessment of the product 
and the entity’s compliance with these 
requirements. 

(c) Stay. The Commission may stay 
the listing of a contract pursuant to 
paragraph (a) of this section during the 
pendency of Commission proceedings 
for filing a false certification or to 
alter or amend the contract terms and 
conditions pursuant to Section 8a(7) of 
the Act. The decision to stay the list-
ing of a contract in such circumstances 
shall not be delegable to any employee 
of the Commission. 

[71 FR 1968, Jan. 12, 2006, as amended at 73 
FR 8605, Feb. 14, 2008; 74 FR 12202, Mar. 23, 
2009; 74 FR 17394, Apr. 15, 2009] 

§ 40.3 Voluntary submission of new 
products for Commission review 
and approval. 

(a) Request for approval. Pursuant to 
Section 5c(c) of the Act and §§ 37.7 and 
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